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Attention: Mrs. Lydia Wright

Interstate Commerce Commission
Office of the Secretary
Recording Section

Washington, D. C. 20423

Re: Railway Freight Car Services, Inc. and
Erie Western Railway =~ =~~~ = =

Dear Mrs. Wright:

You will find enclosed our check in the amount
of $50 payable to the order of the Interstate Commerce
Commission together with four copies of an Operating
and Use Agreement between Railway Freight Car Services,
Inc. as Owner and Erie Western Railway, as User.

Please return to us, upon filing of the enclosed,
a receipt copy of same in the stamped, self-addressed
envelope enclosed for that purpose.

Very truly yours,
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RECORDATION NO. .2_3 1 léﬁa'Ed & Re, if

- o APR A 1978 -3 23 PM
' OPERATING AND USE AGREEMERM™IATE Gommeses COMMISSION

AGREEMENT made and entered into this 1lst day of March,

1978, between RATLWAY FREIGHT CAR SERVICES, INC., a Delaware

corporation (hereinafter called "Owner'), and ERIE WESTERN

RAILWAY, an Indiana corporation, (hereinafter called

"User").

alter called the "Cars". THE?faiiinbé*SO'—iangﬁ Cé?éf The

- WITNESSETH:

WHEREAS, User desires to obtain from Owner certain'railroad»'

Cdrs, hereinafter spécifically designated dr to be specifically
_designated for the purposes and upon the térms‘and conditions

'as set forth in this agreement.

NOW, THEREFORE, the parties hereto agree as fbllows:

1. Cars to be Purnished: ‘Owner agrees to make availabie
tQ Usef, aﬁd'User agfeés to use in 1ts operations during the
term of»this agreement that number of used railroad cars to be
provided by Owner upon the terms and cdnditions and fof'the

amounts hereinafter set forth, which cars are sometimes herein-

number of Cars and any addifiéﬁéi desE?ipfibﬁJBfwfhe'Cgfé' o

‘1nclud1ng any Association of American Rallroads (A.A.R.) mecha-'

n¢ca1 d081gnation, identifying marks, road or serlal numberu to

be deliveréd to User upon the execution of this agreement, are

set forth in A ‘cndix A hereto. Any'additional Cars delivered

to User shall be provided fo; and acceptod by User as provided



-

fifty foot boxcars delivered hereunder shall commence upon

in Paragraph 5, on the basls set forth in Paragraph Ui hereof.

When any such subsequent delivery of Cars 1s made, an amendment

to Appendix A shall be executed by User and Owner indlcating the
type and deécription of the Cars involved, as reflected in Appen-
dix A for Cars delivered upon the execution of this agreement.
Upon acceptance by User of any subsequently delivered Cars, the
provlisions 6f this agreement shall become fully applicable thereto.

2. Term of Agreement: The term of this Agreement for the

their acceptance by User, as provided for in Paragraph 5 hereof,

and shall terminate ten years from the date of thls agreement,

irrespective of the date of the acceptance of any Car.

3. Delivery and Usc of Cars: Owner agrees to dellver at

1ts expense, and User agrees to accept the Cars at such point or
points to which the parties may agree, not nécessarily on Usgr's
property. Ouner's obligation as to such deliveries shall be
subject to all delays resulting from causes beyond ifs control.
User aprees Lo use the Cars exclusively 1n its own or connecting
line service, and nonc of the Cars,'except with the prior written _

consent of Owner, shall be shipped beyond the boundaries of the

United States, Canada or Mexico. Owner agreces to apply User's

reporting marks to the Cars, notwlthstanding that title-to them
shall at all times rcmain in Owner, and Owner may at itsvoption appl
appropriate marks on the Cars to show title in Owner. Owner

will also cause each Car to be marked with User's road numbers
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referred to in Appendix A. Such road numbers shall not be
changed, except by agreement of both Owner and User. As long

as User shall ﬁot be in default under this agreement, User shall
be entitled to the posséssion of the Cars and shall have the
full right of use thereof upon the lines of any railroad owned,
leased or operated by User, or over which User has trackaqe'

rights, and upon connecting and other railroads in the usual

_interchange of freight cars, but subject at all times to all

terms and conditions of this agreement.

-

4. Charges:  The charge per Car per day shall be all per. .
diem, incentive perdiem and mileage payable to User on accoﬁnt

of such Car per day when Car usage is equal to or less than 90%

of the maximum income that would be earned assuming the Cars

were in use and earning income in. each day of the calendar
month, assuming that the Cars traveled 50 miles per day.

Any amount over 907 as referred to above, payable to

User shall be divided equally between User and Owner. The charges

per each Car shall be that amount of the car hire rates appli-
cable under the ICC Car Hire Rate Table in effect from time to
time during the term of this agfeement and when User is using
such Cars (herein called the '"Charge'"). Such charge shall be
applicabie from'the date of acceptance as provided in Péragraph
5 and until such Car is returned to Owner upon the termination
of this agreement. User shall make payments monthly and report
to Owner on a monthly basis in writing with respect to amounts

deposited in accordance with the provisions of subparagraph (a)

. _3_



below and shall provide for Owner a breakdown of all»moneys
received constituting per diem, mileage and incentive per diem.
Such charges shall be due and paid monthly. The User shall have
the right to retain one-half of any amount over 90% of collections
using a quarterly period as the basis for computation. Payments
shall be made to Owner and accounted for as follows:

(a) All moneys received by User on account of use of the

. Cars by others shall be received and held in trust and promptly

deposited in a bank account which will be maintained by User in
a depositary of its choice and on which it will be the sole
signatory (herein called the "Income Account")

5. Acceptance of Cars by User at Owner's Expense: Fach Ofw

the Cars shall be subject to User's 1nspection and approval, and

. shall thereupon be accepted in writing by a duly authorized

offlicer of User. NotWithstanding the foregoing,-or whether such
wfiting is furnished by User, the loading of each such Car by
User or at its direction or by any other railroad or delivery

of any Car to any railroad interchange which Car shall be in
conformity with the American Association of Raiiroads.Rules and
Reguiations pertaining to standards of car repair or car fit-
ness fordinterchange shall be conclusive eQidénce that said Car

is in fit and suitable condition, and shall constitute and be

~deemed to be acceptance thereof by User. The User agrees to

load these Cars before any 50' foreign boxcars on its lines

in order to 1nsure maximum ut1117ation of the Parq

-



6. Reports of Car Movements: Usecr agrees that it will

secur2 from other failroads, and provide Owner with reports of
all Car movemenfs. User also agrees to furnish to Owner when-
ever required by it an accurate statemeht, signed by its Presi-
dent or a Vige President, of the amount, description and numbers
of Cars: (1) which have been furnished under this agreements;
(11) which may have been worn out, become obsolete, lost, des-
troyed or rendered unfit for use by accident or otherwise; (1117
which require repairs and in what manner and to what extent;

and (iv) which are currently undergoing repalrs, and in what
manner and to what extent.

7. Maintenance or Repairs: After acceptance of any Car

by User, it shall.aﬁ all times thereafter during the term of
'this Agreemenﬁ, at Owner's cost and expense, maintaln and keep
the Cars 1n good and proper repair and running condition. In
the évent that any.of the Cars, or the fittings, reﬁovable
parts, appliances or appurtenances thereto shall inlany manner
be damaged, destroyed, lost, removed or stolen, User agrees to
‘assume financial responsibility for such damage és may occur

on User's railroad. User also agrees at Owner's cost to comply
with and maintain the Cars in accordance with all govérﬁmegtal‘
laws, regulations and requirements, and with the Rules of Inter-
change of the Assoclation of American Railroads (or of any

successor thercto), with respect to the use, maintenance and



operation of the Cafs during the continuance of this aéreement,
In the event that any équipment or appliance on any Car shall
be required to be changed or replaced, whether removable or
. otherwise; or any additional or other equipment or appliance is
required to be installed on any Car in order to comply with such
laws,_regulations,Irequirements and rules effective after the
date of the delivery of such Car, after receipt of written pef—
mission to make repairs, User agrees to make such changes, addi-
tions, and replacements at Owner's expense, but such expenses
shall include only costs of material and direct labor, plus
General Manager's Assoclation of Chicago additives 1n effect ét~
that time. Any parts installed or replacemcents made upon tbe
Cars by User shall be considered accessions to the Cars and
title thercto shall be immediately vested in Owner. User also
agrees to pcrform at Owner's expense whatever malntenance may
be necessary to conform to the provisions of Paragrabh-l3 of
this agreement pertaining to condition of Cars upon return of
Cérs to Ownér. |

Owner may notify User of any repairs which may be required
for any Car, and in the event that User shall fail to make such.
repairs promptly, Owner will perform or authorize such repairs.

8. Cars Removed from Service: In the event of the loss

or destruction of any Car from any cause whatsoever during the

term of this agreement, the Charge with respect to such Cars

shall terminate upon receipt by Owner of wrltten notification

-6-



thereéf or when per dlem earnings are terminated by any rail-
road causing loss'of destruction. The Owner or its insurer
shall have the rights of subrogation and 1ndemnification to

and for any claim for loss or destruction and thercunder may,

at its option, assume the right to collect i1ts claim for the
value of such Car from the party responsible and liable for |
the loss or destruction of the Car. In furtherance of'the fore-
going, User hereby authorizes and empowers Owner in Owner's own
name, or in the name of and as attorney hereby irrevocably c&n—
stituted for User to ask, sue for, collect, recelve and enforce
any and all rights to which User may be entitled by reason of.
the destruction of the sald Car. 1In the event any Car is re-
ported to be bad ordered and Owner elects to permanently remove
such Car from User's service, rather than have such Car taken:
to a railroad or car shop for repairs, the Charge with respect
to such Car shall terminate upon receipt by Owner of notifica-
tion'that such car was bad ordered. Owner shall have'the right,
but shall not be obligated, to substitute for any such Car
another Car of the same type and capacity and the monthly Charge
with respect to such substituted Car‘shall commence upon delivery
6f such substituted Car to User.

9. Responsibility for Damage to lLading: Owner Shail not

be liable for any loss or damage to commodities, or any part

thereof, loaded or shipped in or on the Cars, and User agreces



to assume financial reSponsibility for, toAihdemnify Owner
against, and to save 1t barmless from any such loss or damage.

10. Idemnification by User: "User agrees to indemnify and

save harmless Owner against any loss, liability, claim, damapge
or expense (including the reasonable cost 6f investigating and
defending against any claim for damages) which Owner may incur
by reason of‘itslownership of the Cars during the term hereof,
arising out of or in connection with the use of the Cars other
' than damage to the Car itself and save Owner harmless against
any clalm or suit by reason of any accident-resulting in damage
to property or 1injury to any person, exceptlng, however, any -

loss, 1liability, claim, damage or 'expense when the Car for

reason of repair or otherwise is in possession of Owner or under

the direct control of Owner.

11. Assignment: User shall make no transfer or -assignment

of its'intcrest under this agreement with respect to the Cars
covered hereunder without Owner's prior written consént. No
right, title or interest in any of these Cars shall vest in User
by reason of this agreement except for the provislons of Para-
graph 4§ of this agreement, or by reason of the delivery to'of
;use by User of the Cars, except the right to use the Cars in
accordance with the terms of this agreement. Owner and -any
assignce of Owner shall be entitled to sell, assign and trans-
fer its entire title and reversion in and tq the Cars and/or

its rights to Charges and other payments payable by User here-

under and to the performance of the other covenants herein



made by‘User, and such assignee or any subsequent assignee
thereof shall have and éucceed to all of the rights, duties
and remedies herein conferred upon and reserved to Owneri
User shall be obligated under this agreemen’. to the Owner,
assignze or subsequent assignee only upon receipt by User of
written notification from both the Owner and its assignee or
by any assigﬁee or subsequent assignee that such assignment
or subsequent assignment has taken place.

12. Remedies: If User shall fail to perform any of its
obligations hereunder, Owner shall give written notice to User
and, if User shall fail to cure within thirty days of such notice;
Owner at its election may either (a) terminate this agreement. |
immédiately, or (b) withdraw the Cars which have to that date
been delivered from the service of the User and deliver the same,
or any thereof, to others upon such terms as Owner may see fit.

The time of payment of Charges is of the essence of this
agreément. If User shall fail to carry out and perfbrm any.of
its obligations under this agreement, or 1f a petition in bank-
ruptcy, or for reorganization, or for a trustee or rééeiver is
filed by or against User (unless such petition shall be dis-
ﬁissed within thirty days from the filing or other effective
date thereofl, or shall, within such period bé nullifiéd,-stéyed
or otherwise rendered ineffective, or unless any such receiver(s)
or trustee(s) shall, within thirty days from the date of his or

theilr appointment, adopt this agreement pursuant to due authority



of the Court of his or their appointment), then and in any such
event, Owner may, at its option, declare this agreement termi-
nated and upoh such declaration all Charges not theretofore due
and payable shall forthwith become due and payable and Owner may .
enter upon the rallroad or premlses where the Cars or any of

them may be and retake possession thereof, and remove User's

road number énd name therefrom. If Owner waives 1ts said rights
or does not declare this agreement terminated, User's obligations
hereunder shall continue. The aforesaid remedies of Owner shall
not be deemed exclusive, but shall be cumulative and in addition
to all other rights and remedies given or provided by law or in
equity. No delay or failure on the part of Owner to exercise |
any rights hereunder shall operate as a walver thereof, nor shall
any single or partial exercise of any right preclude any other

or further exercise thereof, and no act or omission to act by
Owner apgainst User or against any Car, or any delay or indul-
gence'granted or allowed by Owner, shall prcjudice aﬁy of Owner's

rights. ’
13. Return of Cars: At the end of the term of this agree-

ment, or upon any termination thereof for cause asvdefined herein,
User shall forthwith and in the usual manner and at the usual
speed of freight trains, draw the Cars to such point or poiﬁts

on its rallroad and User further agrees that the Cars upon thelir
return to Owner shall be in the same or as good conditilon as

received, ordinary wear and tcar excepted. User shall also

-10-



return Cars frce from all accumulations or deposits from com-
modities transported in or on the Cars while in the_sérvice of
User, and if not so retgrned,ster shall reimburse Owner for
.any expehse incurred 1in cleaning such Car or Cars. User shall,
at the Owner's expense within twenty working days remove User's
rallroad markings from the Cars and place thereon such markings
- as so'designaﬁed by Owner. After the removal and replaéement

- of markings, User shall use its best efforts to load such Cars
with freight and deliver them to a connecting carrier for ship-
ment. User shall'provide free storage on iks rallroad tracks
‘for Owner for 180 days on any terminated Cars. The performance .
~of the covenants by User cohtéined above in this paragraph is
of’ the essence of this agreement, and it is agreed that on
application to any court of equity having juriédiction in the
premises that the Owner shall-be entitled to a decree against
Userirequiring specific performance thereof.

14 Other Payments: The following additional costs and

e*penses shall be the responsibility of and shall bé paid by
Owner:

| (a) “All license fees; assesSmeﬁts and sales, use, pro-
berty and other tax orntaxes now or hereafter imposed by any
state, federal or.lécal government;upoh the Cars hereiﬁ proL
vided, or upon the use thereof, whether.assessed in the name
of Owher or User. If User for any reéson'pays any of sald
Charges, Owner agrces to rcimburse User pfomptly upon receipt‘
~of bills therefor.

-1]1~
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15. " Reécordation: Owner at 1ts option may cause this

agreement to be filed and recorded with the Interstate Commerce .
Commigssion under the Interstate Commerce Act in order to pub-
lish nofice of, and to protect the title of Owner tblthe Cars.
User shall execute ‘any and all other and further instruments

as shall reasonably be requested by Owner to assure such pub-

~lication and such protection of such title. Owuner shall pay

all costs, charges and expenses, including all recording and

registration taxes and fees, lncident to the flling, registering

and/or recording of this agreement and of any instruments of

further assurance hereunder.

16. Termilnation for Non-Usage: In the event that during

any consecutive period of ninety days during the term of this
agreement, the rentals shall be an amount less than 80% of the
maximum income, exclusive of mileage, that might be ecarned
assuming the Cars were in use and earning income eéch-day of
the calendar month, Owner shall have the right to terminate
this agreement as to all or part of the Cars and if such right
is exercised, Owner shall have all rights as provided in Para-
graph 13 hereof, or User shall at Owner's option file with

the Association of American Railroads requesting relief from

AAR Car Service Rules 1 and 2.

-12-
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17. A1l Parties Dound: Subject only to the limitations

'of,Pafagraph 11 hereof, this agreement shall be bindlng upon and

inure to the benefit of the Owner and User and thelr respective

successors and assigns.

18, ’Exepution‘in Counterparts: This_agreement may be
simultaneously executed in two or more counterparts,Aeach of
which, so‘executéd, shall be deemed to be an origindl, and such
counterparts to@cﬁher shall constitute but pne aﬁd the‘samet
agreemeﬁt, which shall be sufficiently evidenced by any suéh

original counterpart.

19. " Notice in Writing: Any notice, demand or other

communication hereunder shall be in writing and shall be

deemed to have been duly given when personally dellvered or
depositéd in the mail first claés postage prepaid or delivefed
to a'telcgraph bffice charges prepaia, addréésed as follows:
if to the Owner: _To the attention of Harvey Polly;'Presidpnt;
RAILWAY FREIGHT CAR SERVICES, INC., 1440 Broadway, New York,
New York 10018. If to the User: To the attention of Craig
Burroughs, President, ERIE WESTERN RAILWAY, P. 0. Box 510,
Huntington, Indiana 46750, or addressed to either

party at such other address as such party

~13-
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ATTESW (Corporate Seal)

,W%/%// By —7\

shall hercafter furnish to the other in writing,

20. Construction: The remedies in this agrecment

provided in favor of the Owner shall not be deecmed exclpsive,
but shall Le cumulative, and shall be in addition to all other
remedics in Owner's favor existing at law or in equity and may
be exercised from time to time and as often and iﬁ such order
as may be dcemed expedient by the Owner. 'Thé captions herein
are inserted fof convenience only and shali not affect the
éonétruction of this agreement, No delay>or omission of. the
Owner in the exercise of any right or power accruing’upoﬁvany
event of défault shall impair any such right or powef or shall’
be construed to be a waiver of such event of default ér an ac-
quiescence therein. The provisions of this agreement and all
rights and obligations hereunder shall be governed by and

construed 'in accordance with the laws of the State of New York

and apblicable federal laws.

- IN WITNESS WHEREOF, Owner and User, respectivelf, each
pursuant to due corpdrate authority, have caused these presents
to be signed in their respective corporate names and thier res-
pective c@rporate‘seals to be hereunto éffixed} duly attested(

as of the day and year first above written.

RAILWAY FREIGHT CAR SE

Secretary : Harvey BeAly, Presid@ént

ATTEST: (Corporate seal) 7 ERIE WESTERN RATLWAY

zé’/ 7/ / By /aﬁ; ,é’M

CES, INC

Q£;Tg Burrgggﬁs



On thiségﬁéqday of March; 1978,_before me personally
appeared Craig Burroughs to me known, who being by me duly

' sworn, says that he is the President of ERIE WESTERN RAILWAY _

that the seal fixeéd .to“the foregoing instrument .
is the corporate seal of said corporation, that said instrument .
was signed and sealed on behalf of said corporation by authority "

"of its Board of Directors, and he acknowledged that the execution’

of the foregoing instrument was the free act and deed of
said corporation.

oty Diisrgt.
é%; Notary Publics
Nzl e 3

)

On this 4+ day of Mareh! 1978 before me personally
appeared Harvey Polly to me known, who being by me duly sworn,
says that he is the President of RAILWAY FREIGHT CAR SERVICES,

INC., that the seal fixed to thé foregoing instrument i's-thé-cofporate
seal of said corporation, that said instrument was signed and

‘sealed on behalf of said corporation by authority of its Board

of Directors, and he acknowledged that. the execution of the
foregoing instrument was the free act and deed of said
corporation,

Notary Public

i - public
1 ETTA, Potery
ANNmeN‘zif\: . 60"6?,&}\{538
@ O o o Vios CHeRe 8
S tfed v c;.\( r{( o
Qua;t filed in Mo » o o .
Coxe\;\'\'ss'\on Expires Bharcn 25




